PROFESSIONAL
TAX & ESTATE PLANNING

NOTES

1

MARCH 2013

Changing Donor-Imposed Restrictions:
Non-Judicial Modification
If you think a colleague
would like to receive
complimentary copies of
Professional Notes, or if
you’d like past issues,
e-mail us at kmw@nyct-cfi.org.
For more information, call
Jane L. Wilton, general
counsel, at (212) 686-2563.
www.nycommunitytrust.org

ISSUES IN THIS SERIES

1
2
3

March 2013
Changing Donor-Imposed
Restrictions: Non-Judicial
Modification
June 2013
Changing Donor-Imposed
Restrictions: Cy Pres and
Other Judicial Proceedings
October 2013
Changing Donor-Imposed
Restrictions: Templates for
Flexibility

As recently noted in The New York
Times, “For museums and other
institutions confronted with the
sometimes onerous restrictions that
donors place on major gifts, forever
can be a very long time.”1 This
series will consider how and when
the restrictions imposed by a donor
on a gift, large or small, may be
changed.
New York has long permitted
organizations to seek judicial release
or modification of donor-imposed
restrictions if certain common law
and/or statutory standards are met.
Moreover, a donor’s restriction on
the assets of a wholly charitable
trust or not-for-profit corporation
may, under certain circumstances,
be modified with the consent of
the donor and without a judicial
proceeding. In fact, the donor
often initiates such modifications.
Different provisions govern these
modifications, depending mainly

on the form of the organization and
state law and, of course, the terms
of the gift itself. The non-judicial
modification of restricted gifts to
charity is the subject of this issue of
Professional Notes.

Wholly Charitable Trusts
Generally speaking, a wholly
charitable trust is by its terms
irrevocable, and its terms may
not be modified unilaterally by
the grantor unless he expressly
reserves a right of modification.
As a result, practitioners often
advise their clients to include in
the trust instrument an express
reservation of the right to modify
certain trust provisions—typically,
the trust’s charitable purposes, its
governance structure, and perhaps
the administrative provisions. This
reservation of rights is designed to
avoid the need to obtain third-party
consents when modifications are
made. However, to protect the tax-
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Practitioners often advise
their clients to include in the
trust instrument an express
reservation of the right to
modify certain trust provisions.

exempt status of the charitable trust
and the deductibility of contributions,
wholly charitable trust instruments
reserving the grantor’s power of
amendment usually go on to provide
that, in all events, the purposes may
not be modified in a way that would
make the trust non-charitable and that the grantor’s
commitment of assets to charity is irrevocable.

In cases where the grantor has reserved no power to
modify the trust instrument, Section 7-1.9(a) of the
New York Estates Powers & Trusts Law (EPTL) provides
a statutory solution that may also enable modifications
after a charitable trust is created. This provision states, in
relevant part:
Upon the written consent, acknowledged or proved
in the manner required by the laws of this state
for the recording of a conveyance of real property,
of all the persons beneficially interested in a trust
of property, heretofore or hereafter created, the
creator of such trust may revoke or amend the whole
or any part thereof by an instrument in writing
acknowledged or proved in like manner…
In other words, EPTL Section 7-1.9(a) establishes an
implied power of the grantor of a New York trust to
amend or revoke a trust instrument with the consent
of all who hold a beneficial interest in the trust. For
example, if a charitable trust is for the benefit of one or
more named charities (e.g., if the trust is a supporting
organization), the consent of the named charities is
required in order for its governing instrument to be
amended or revoked. In addition, the consent of the
Attorney General likely is required as well, particularly
if the trust is for charitable purposes generally, a class of
unspecified charities, or if there is a contingent interest
held by unspecified charities. Care should be taken, of
course, that an amendment or revocation will not alter
the exclusively charitable nature of the trust or result in
assets of the trust or other impermissible benefits flowing
to the grantor or other private interests.
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Not-for-Profit Corporations
Prior Law

Until the enactment of the New York
Prudent Management of Institutional
Funds Act (NYPMIFA) on September
17, 2010, an organization’s governing
board could release, in whole or in part, a restriction on
the use or investment of a fund without going to court
if the donor consented to the release. The consent was
required to be in writing and notarized. Consent of the
Attorney General was not required.
If the donor would not consent to the release of a
restriction, or if the donor wanted to substitute different
restrictions in lieu of a release in whole or in part, it was
necessary to commence a cy pres proceeding under EPTL
Section 8-1.1. A proceeding for the release of a donor
restriction under New York Not-for-Profit Corporation
Law (NPCL) Section 522(b), was possible only if the
donor was dead or otherwise unavailable.

Current Law: NYPMIFA
NPCL Section 555, enacted as part of NYPMIFA,
replaces NPCL Section 522. Section 555(a) allows
the release or modification, in whole or in part, of a
restriction contained in a gift instrument, with the
consent of the donor. The statute requires that the
consent be “in a record” but does not require it be
notarized. By permitting a modification of a restriction,
NYPMIFA (like the Uniform Prudent Management of
Funds Act, or UPMIFA, on which it is based) permits
the substitution of a new or different restriction.
If donor consent cannot be obtained, court action is
ordinarily required in order to release or modify a donorimposed restriction on the assets of a not-for-profit
corporation. Unlike the rule under prior law, the release
or modification of a restriction under NYPMIFA may be
sought and obtained pursuant to NPCL Section 555(b)
or 555(c), even if the donor is available and unwilling
to grant his consent voluntarily. The donor, however, is
entitled to notice and an opportunity to be heard.
Judicial proceedings under NYPMIFA for the release

or modification of restrictions on
charitable gifts—commonly classified
as equitable deviation and cy pres
proceedings—will be discussed in the
June 2013 issue of Professional Notes.

Section 555(a) allows the
release or modification,
in whole or in part, of a
restriction contained in a gift
instrument, with the consent
of the donor.

“Small, Old Funds”
NYPMIFA also introduces a new concept into New
York law, found in NPCL Section 555(d), which
permits an organization to release or modify a donorimposed restriction on a fund without court approval,
upon 90 days notice to the Attorney General, provided
the fund’s value is less than $100,000 and more than
20 years have elapsed since its establishment. For this
provision to apply, the contemplated use of the fund’s
assets must be consistent with the charitable purposes
expressed in the gift instrument. This provision permits
an organization to spend down an endowment fund
if it is sufficiently small and sufficiently old and if
maintaining the fund as endowment is impracticable.
Commentary by the drafters of UPMIFA, the uniform
law, indicates that this special provision for “small, old
funds” was intended to avoid the expense of a judicial
cy pres or equitable deviation proceeding for a modestly
sized fund. Under the uniform act, the suggested value
was set at $25,000 or less, but it was noted that the
amount should reflect the cost of a judicial proceeding
in an adopting state. The commentary to UPMIFA
also notes that this provision is meant to function in a
manner similar to the judicial cy pres standard, meaning
that it could not be used to change the purpose of the
fund entirely but rather to change the purpose to another
that reasonably approximates the donor’s original intent.
NYPMIFA requires notice to the donor, if available,
before proceeding to seek to change a “small, old fund.”
Although consent of the donor is not required, it seems
unlikely a charity would proceed to seek a change if the
donor objects. Of course, if the donor is available and
does not object to the change, it is hard to imagine why
an institution wouldn’t instead proceed under NPCL
555(a) to modify the restrictions with donor consent,
which does not require Attorney General approval. As

a result, the provision for “small, old
funds” appears to be most useful if
the donor is deceased or cannot be
located.

Conclusion
If a donor is available and consents,
New York charities in corporate form have a relatively
easy way to change donor-imposed restrictions on the
management, investment, or purpose of a fund. For
charitable trusts, the process is simplest if the grantor
reserved a limited power of amendment. However, even
if he did not, a consent process may be available, albeit
one that ordinarily requires consent of the Attorney
General and specified charitable beneficiaries.
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Grants made from these funds—which now
number more than 2,000—meet the needs of
children, youth, and families; support community
development; improve the environment; promote
health; assist people with special needs; and bolster
education, arts, and human justice.
In addition to reviewing proposals from nonprofit
agencies and responding to the grant suggestions of
donors, The Trust is alert to emerging issues and
develops strategies to deal with them, works
collaboratively with other funders and with
government, and gets out information to the public.
Recent initiatives have included programs that
address youth violence, managed health care,
immigration, child abuse, and public school reform.
The Trust is governed by a 12-member Distribution
Committee composed of respected community
leaders. Its staff is recognized for its expertise in
grantmaking, financial administration, and donor
services. Local divisions are located on Long Island
and in Westchester. In 2012, The Trust made grants of
$137 million from $2.1 billion in assets (unaudited).
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